Taking the Alpine region of Churraetia as a case study, this paper investigates processes of fiscal delegation, their preconditions, their legal construction, and their consequences. As Churraetia maintained many features of Roman provincial administration and statehood well into the Carolingian period, the article's first part traces how fiscal revenues and rights came to be delegated to the episcopal church of Chur via royal privilege from the mid-9th century until 960. The delegation of fiscal rights usually happened in special situations when kings and grantees agreed on a closer cooperation in the future. In the course of this process, which in the case of Churraetia eventually turned a former Roman province into an ecclesiastical principality, the episcopal church became a governance actor that would play a crucial rule in exercising public functions such as tax collection, jurisdiction and military recruitment. Ecclesiastical property (often deriving from royal munificence) and fiscal income became indispensable means for performing these functions. The article's second part focuses on the situation of 912 when the newly elected East Frankish king Conrad I, the first ruler of non-Carolingian stock, conferred two special privileges on the episcopal church of Chur: Conrad's grant of the right to conduct inquisition procedure by compulsory witness in order to protect ecclesiastical property effectively meant that procedural law typical for the »public sphere« now came into the hands of the bishop of Chur. Conrad's second stipulation, that the thirty-year period of proscription should not to be applied against the interest of the bishop of Chur, has to be seen against the background of legal pluralism in this region, in which several legal traditions were in conflict: while Roman law allowed a slave to rid himself of his master after thirty years, Aleman law forbade this, just as the idea that ecclesiastical property was regarded as inalienable spoke against the application of the thirty-years rule to the detriment of the church. Responding to ecclesiastical networks supporting his rule, Conrad thus had the Roman legal rule of prescription branded as a »bad custom« (mala consuetudo). As is finally argued in a more general perspective, in historical situations of political transition legal pluralism and legal change could lead to a new qualification of what had formerly been seen in more positive terms as »custom«.
In a European perspective, the 10th century appears in many regions as a period of postimperial transition. In the various successor states of the Carolingian Empire we can observe the creation of new arrangements of »power structures« between kings and nobles. These processes seem to have corresponded to a shift in power structures, as one would expect when empires break apart and old governmental structures become regionalized and relations between rulers and nobles become reshaped. An instructive aspect to understand these processes of decentralization is the role played by ecclesiastical actors -monasteries and episcopal churches in particular. As evidence coming from administrative and legal documents preserved in ecclesiastical archives illustrates from a local perspective, these developments did not simply happen via facti, but appear to have been handled in a fairly organized manner.
To a certain extent, these early medieval practices of decentralizing government structures were rooted in administrative traditions of the Roman Empire. The process of delegating political and administrative functions to ecclesiastical institutions in Western Europe -thereby making »the church« a »governance actor« or indeed a »co-producer of statehood« 2 -can, in some of its features, be traced back to Late Antiquity or more precisely, to late-Roman statehood, if we think, for instance, of episcopal jurisdiction (episcopalis audientia) or the manumission of slaves in the church, both of which were already legally acknowledged by the first Christian emperor Constantine I. 3 In the post-Roman West, by the Merovingian period we can observe how large monasteries and episcopal churches were granted immunities that entitled them to exact taxes from their dependents, and that also, from the 7th century onward, often included the right to exercise some sort of jurisdiction over its tenants, excluding the royal functionaries from carrying out this kind of business (interdiction of introitus). 4 In the Carolingian period, the contents of these immunities often became extended, with many monasteries being granted special royal protection. 5 It is from the 8th century onward that we can see how monasteries and larger churches also became involved in military recruitment so that they constituted a part of the Carolingian army. 6 Already under Charlemagne, when he ordered the oath of fidelity to be sworn by his subjects in 789, the crucial role of abbots and bishops in commanding relevant parts of the army is amply visible. 7 In the 9th century, famous monasteries such as Fulda seem to have exercised quite a number of important secular and indeed military functions, as charters and diplomas illustrate. 8 A further stage in this development can be observed in the Ottonian period, when Carolingian policies of delegating public functions were developed further. 9 The appointment of bishops and abbots, who had often previously been in royal service in the royal chapel (Hofkapelle), was put more strictly under royal control, 10 while in the course of the tenth century we can also see how counties were added to bishoprics. 11 On closer inspection, however, many such develop ments did not simply emanate from some sort of programmatic policy, but appear to be driven by special situations and local conditions that could vary enormously. 12 Each case thus deserves a special study that brings to light the individual circumstances where the evidence allows for painting a more nuanced picture.
Churraetia, the Alpine region dealt with in this article, witnessed a less straightforward development during the first centuries of Frankish rule. Raetia Curiensis, the area centred around the city of Chur, which in Roman times was the capital of the province Raetia prima, is well known as a region with a remarkable impact or continuity of Roman culture well into the Carolingian period and after. 13 Chur continued to be an important place in the early medieval period, as we find the governor of this region often still called a praeses. Churraetia was a Latin-speaking region, and the predominant legal text to be applied within this territory appears to be the Lex Romana Curiensis, 14 an 8th-century compilation of Roman law based on the Breviary of Alaric, which was also known in Churraetia. 15 To be sure, there were also Alemanni, Bavarians and Lombards living in this region, but Churraetia was one of the few areas of the Frankish kingdom, and certainly the only one of the East Frankish kingdom, where Roman law was regarded as the dominant legal system, though with certain adjustments. 16 In fact, several rulers, including Charlemagne as early as 772, had guaranteed that local »law and custom« (lex et consuetudo) be observed in Churraetia, as has been emphasized by Reinhold Kaiser, who also pointed to the Capitula Remedii as an important text originating in Churraetia and revealing a remarkable fusion of Frankish capitulary law and local law, possibly intended as a capitulare legibus addendum. 17 Moreover, the private charters that have come down to us from Churraetia, including the famous Folcwin dossier from the early 9th century, display a remarkable awareness of Roman legal clauses and figures and point to a legal culture in which trained lay advocates or notaries played a significant role. 18 The emperor Lothar I, when confirming his predecessors' grants in 843, renewed royal protection for the people (populus) and the bishop of Churraetia stating that no external functionaries should impose unjust laws and customs (iniustas leges et consuetudines inponere). 19 And still in a placitum of 920, documenting a legal dispute between the bishop of Chur and the abbot of the neighbouring Aleman abbey of St Gall about the abbey of Pfäfers, situated in Raetia, we find an order of the Aleman Duke Burchard that the Alemans and Romans should settle the dispute »according to Roman law«. 20 So there appears to be plenty of evidence that Roman law continued to be the prevalent legal system in 10th-century Raetia. But it needs to be emphasized that besides Roman law, the legal tradition of this region included a number of further texts and practices, such as ecclesiastical law, royal charters and capitularies preserved in Raetian manuscripts and, of course, orally transmitted legal custom. 21 Practically, this meant that only local people with legal knowledge could know how one had to proceed in a given situation, and the rulers had an interest in ensuring that this continued to be the case by granting a certain degree of autonomy. 22 In the following study, an attempt will be made to analyse the political and social background of processes of decentralization that took place in Churraetia in the course of the 10th century. As will be demonstrated, institutional modes and legal devices rooted in late Roman fiscal administration played an important role in the transformation of this region. Moreover, as will be shown, we can also observe an important legal change which must be analysed against the backdrop of an important legacy of Carolingian rule in the Alpine regions, namely ethnically defined legal pluralism.
The Delegation of Fiscal Rights to the Episcopal Church of Chur in the Mid-10th Century
Legal culture underlines Roman continuity or a deliberate affirmation of Romanness in early medieval Churraetia, but it only points to a major phenomenon. It seems that late Roman state structures also lingered on or continued to exercise significant influence on the political culture of Churraetia, such as the transalpine road system and other infrastructures and resources related to it. 23 In particular, the famous »Churrätische Reichsurbar«, 24 probably compiled in connection with the division of the Carolingian Empire in the Treaty of Verdun of 843, 25 illustrates the importance of fiscal structures and local administration, which to some extent appear to have followed Roman models, as has been shown in a more recent study by Sebastian Grüninger on the royal seigneurie of Churraetia. 26 It is well known that in late Roman financial administration land-registers and lists of people liable to poll-tax played an important part. 27 A late-Roman law ordering the production of registers or inventories of property that was confiscated and thus entered fiscal administration shows remarkable parallels to the structure of early medieval polyptychs and registers of both fiscal and ecclesiastical property. 28 Carolingian rulers, beginning with Pippin I and Charlemagne, repeatedly ordered registers and lists of such property and of revenues and corvées related to them to be written down on the basis of an interrogation (inquisitio) carried out among the local tenants. 29 That ecclesiastical property was also order ed to be registered had to do with the fact that to a large extent ecclesiastical property originated in royal munificence, meaning that it was once fiscal property and in the rulers' perspective continued to be regarded as fiscal property in functional terms, despite the fact that it had been irrevocably transferred to individual churches and monasteries. With the famous polyptych of St Germain-des-Prés compiled in the late 820s and the polyptychs of the abbeys of Prüm in the Eifel region and Werden in the Ruhr area, most likely written down as a reaction to Viking incursions and depradations, we have several lengthy registers illustrating how large Carolingian monasteries administered their property and income and managed their workforce; to those one may add a large number of smaller registers and fragments showing how widespread this phenomenon was. 30 Against this backdrop, what makes the Churrätische Reichsurbar so unique is the fact that it contains a fiscal register that was apparently produced before the pieces of property listed therein were transferred to and thus came into permanent use of the church. Indeed, the very occasion to which its compilation has been attributed, 842/843 points to the preparations made in the wake of the Treaty of Verdun, when the division of the Carolingian Empire among the sons of Louis the Pious caused a major survey to be produced that, at least in some respects, resembles the Domesday Survey of 1086. 31 Each of Louis's sons was to have an equal share in fiscal property, income etc., and several other fragments of registers seem to have originated in the historical situation of 842/843. 32 This explains why the Churrätische Urbar does make references to several churches and monasteries, but in its basic structure is firmly grounded in terms of secular administration, as may be illustrated by the entry for the »Drusus Valley« (»Drusentalgau«), a district situated in the northern part of Churraetia and containing in its very name a reference to Drusus, Augustus' stepson, who had conquered these regions shortly before the turn of the eras. 33 It starts with a title that was added later and is thus placed in brackets here: While this entry in the register reveals in its very last line (invenimus) that it resulted from an official inquiry, it is interesting to see how much it was focused on renders and revenues to be extracted, while a list of properties, and corvées, are lacking. The renders listed refer to special regional or indeed local conditions, as they not only include certain amounts of agricultural produce, but also finished pieces of metalwork, based on the exploitation of the mines and the use of furnaces attached to them. It is in this context that reference is made to a certain orally transmitted custom (consuetudo), which was now apparently written down for the first time. While two churches with their tithes are registered at the beginning, the core part of this entry deals with the census of the king and that of the centenarius (called sculthacius here). 35 This is perhaps the text's most interesting feature as it clearly shows a certain tranche of fiscal income that was directly attributed to the king's local office-holder. The famous Folcwin, attested only twenty years before the inventory was listed, had been centenarius in Rankweil in the Drusus Valley. 36 The register's entry thus seems to echo the administrative practice in use when he was in office. The centenarii or sculdais were governing districts that were not identical with the location of fiscal property, but have to be seen as a rank within a hierarchy of military office-holding between counts and decans once adopted from the Roman military. 37 In Churraetia, however, their position became territorialized, meaning that they were in charge of a certain local district in which they exercised important military, judicial and fiscal functions. 38 While they were most likely responsible for collecting all revenues for the king, the register clearly shows that they had a special share in these revenues exclusively reserved for them and their office, separate from the royal tax (census regis). The sculdhazii census did not include grain and piglets alone, but also bars of iron and hatches or axes, made of iron quarried in the local mines and processed further. Thus, it seems the centenarius was somehow officially involved in the exploitation of the mines in Churraetia. 39 The Reichsurbar therefore shows that at this time large parts of tax income and pieces of land (enumerated in other entries) were not yet in the hand of churches and monasteries, as we find in other regions of the Frankish Empire, 40 but handled by secular officials. At the same time, a summary given at very end of the register references the income of the king (census regis) from Churraetia by combining the entries from all districts to be paid in solidi to the royal chamber. 41 This clearly indicates that the renders in kind were expected to be commuted into cash at a certain stage, as the king was mainly interested in filling his treasury, while placing the local administration in the hands of counts and centenarii.
Now it is interesting to see that the Reichsurbar, which came down to us only in a late 15th-or early 16th-century copy made by the humanist scholar Aegidius Tschudi, 42 apparently came into the hands of the episcopal church of Chur at some time. Most historians have assumed for good reason that this most likely took place in the 10th century. Indeed, it is well known that Churraetia came to play an important role for the Ottonian rulers once they became interested in Italy. 43 In was in this context that Otto I transmitted fiscal revenues of Churraetia to the episcopal church of Chur in 951 along with other rights that had pertained to the county of Chur before, as is documented by an extant charter: 44 35 On the terminology of office-holding, see Krug, Untersuchungen. 36 See above, n. 32.
37 On the centenarii and sculdais see Murray, From Roman to Frankish Gaul, 73: »The term centenarius was not an isolated borrowing from the late Empire. The Merovingian hierarchy of dux, comes, tribunus, and centenarius was a system of ranks and offices adopted as a whole from the Roman military by the Franks and adapted to the conditions of the Merovingian kingdom in Gaul.« [Chrismon]: In the name of the holy and indivisible Trinity. Otto, by divine clemency, king of the Franks and the Italians. Let it be known to the devotion of all faithful men, of the holy church of God and ours, both present and future, that we, on consultation and intervention of our beloved son Liudolf, and especially for love of God and for the remedy of our soul, have by this precept of ours, as we can do it justly and lawfully, conceded, given and offered to the holy church of the mother of God Mary and the blessed confessor of Christ Lucius, which is the capital of the episcopacy of Chur, presided over by Bishop Hartbert, our fidelis:
In the county (comitatus) of the above-mentioned duke of Raetia [= Swabia] the whole fisc (omnem fiscum) of the very county (comitatus) of Chur, as it had belonged until now to the royal chamber and authority (ad regale pertinebat cameram et postestatem) along with the just coercive power to use the inquest with regard to this fisc (cum districtione iusta ad eundem fiscum inquirendum), as it was previously determined that for our service and right was to be inquired from our tenants (veluti prius ad nostrum opus et ius a quadrariis inquirendum fuerat constitutum), with full integrity and lawful inquest, we transfer and delegate everything from all our right and ownership into the right and ownership of the above-mentioned church, so that it will have and possess it in eternity. For this reason, we prescribe and order that henceforth no high or low person of our kingdom shall dare to disturb the before-mentioned church and its representative. However, if someone turns out as violator of this precept, he shall know that he will have to pay 100 pounds of pure gold, one half to our chamber and the other to the above-mentioned church. And so that this precept will be trusted more truly and observed more attentively, we gave order for it to be signed by our hand through our seal ring. The immediate political situation in which this generous grant was made was caused by the sudden death of King Lothar II of Italy in November 950. 46 Berengar of Ivrea took the crown shortly afterwards and in order to prevent his widow Adelheid from entering a new marriage and thereby making her new husband heir to the kingdom of Italy, he had her captured. In this situation Otto, whose first wife had died shortly before and who was befriended by Adelheid's brother, the king of Burgundy, seems to have developed plans to intervene in Italy and liberate her. Already in summer 951 his son Liudolf, Duke of Swabia, marched into northern Italy, which was seen as documenting an early stage of the rivalry that would lead to Liudolf's insurrection against his father in 953. At this stage, however, relations seem to have been peaceful, and it was on Liudolf's intervention as duke of Swabia that Otto granted the fiscal income to the bishop of Chur. The immediate background to this was the marriage of Otto, who had captured Pavia in September 951, with Adelheid of Burgundy in October, while his assumption of the title rex Francorum et Italicorum is, in fact, attested for the first time in the charter for Chur, issued on the 15th October. 47 As Otto's transfer of fiscal rights to Bishop Hartbert of Chur, who had accompanied him to Pavia, 48 was motivated by the expectation that having access to Italy would be of continuous importance for Otto, this could indeed be imagined as a perfect occasion to hand over a fiscal register, or parts of it, to the bishop. 49 The reference to omnis fiscus, whatever this may have meant precisely, attributes some plausibility to such a hypothesis. 50 From the 950s we have several further charters which show how much both Raetia itself, and being on good terms with the bishop of Chur, must have mattered to Otto and his advisers. 51 He now transformed the right to collect tolls, which had already been granted to the bishop of Chur, into perpetual ownership, and donated to him in compensation for losses the church of Chur had suffered from Saracen incursions (quia loca ad eandem aecclesiam pertinentia ab Italia redeundo 1 invasione Sarazenorum destructa ipsi experimento didicimus) a royal curtis in Zizers, located in the upper Rhine valley only 10 miles north of Chur along the transalpine road to Italy. 52 And in 958, he also gave to the bishop of Chur half of the city of Chur (dimidiam partem ipsius civitatis cum tali districtione et iure sicuti hactenus ad nostram pertinebat potestatem) along with all the tribute paid by free men in this province (homines ipsius totius provinciae censuales ac liberi debitores), as well as the right to mint coins. 53 This process of delegating more and more fiscal rights to the episcopal church came to an end with a long charter issued in 960, in which Otto also gave the royal household at Chur, his curtis, to the bishop of Chur: As is made clear in its first part (not quoted here), the charter was motivated by an exchange of locations bringing Otto into possession of the place of Kirchheim located in the Neckargau (Swabia), while the king in turn granted the rights and holdings of Chur to Bishop Hartbert of Chur, whose crucial role in the territorial expansion and acquisition of the episcopal church of Chur can hardly be underestimated. 55 One gets the impression that Otto now almost completely donated to the bishop of Chur the remaining fiscal rights and pieces of fiscal property located in this region and until then belonging to the ius regium. 56 Indeed, Reinhold Kaiser rightly emphasized that what was now given to the bishop of Chur were basically the fiscal rights that had, since Late Antiquity, belonged to the provincial governor (praeses) of Churraetia. 57 To this one may add former imperial property located within Churraetia. Both had come into the possessions of the Frankish kings and counts. Otto's grant of 960, as well as giving the royal curtis, 58 included certain rights pertaining to the county (comitatus), the census of the centena as already mentioned in the Reichsurbar, the military tax (hostisana) 59 to be paid in compensation for not doing service by the »free men« (liberi homines), several types of ban, tolls and income etc. It seems that the military organization was also passed over to the bishop to rearrange it according to what seemed necessary. And indeed, in the famous Indiculus loricatorum of 981, a list of an additional contingent of mounted troops to be furnished for Otto II's campaign in southern Italy, the bishop of Chur is listed as obliged to contribute 40 »knights« to the Ottonian army. 60 So we may assume that the process of delegating fiscal rights to the bishop of Chur was completed by 960, while Otto would be crowned emperor in 962. 61 Taking into account the growing importance of transalpine connections, Otto thought that this would be an effective means to integrate the episcopal church into military organization and logistic administration for intensifying communication with Italy. However, it would be too simple to assume that the process of the delegation of fiscal rights only started in the mid-10th century and was exclusively motivated by Otto I resuming Carolingian imperial policies connected to Italy. This sounds far too radical and too schematic. For the process by which the episcopal church of Chur acquired rights from secular rulers extended over more than a century and took place in different stages. In fact, the episcopal church of Chur enjoyed immunity by a grant given by Louis the Pious in 831. 62 The privileges granted by Otto I mark the end of this development rather than its beginnings. 55 Kaiser, Churrätien im frühen Mittelalter, 116 and 120-121 (on Hartbert's personal background).
Legal Plurality and Change around 900
What one needs to explain is why Otto and his advisers were willing to place so much trust in the bishop of Chur. To understand this, one has to take into account several further steps that took place between the draft of the Reichsurbar in 842 and the transfer of all fiscal rights to the bishopric in 951. In what follows, I will isolate a crucial moment, which, in my view, for the first time led in this direction, occurring in the early 10th century and going hand in hand with a profound legal change. At the centre of the following discussion is an original diploma that Conrad I, the first East Frankish king who was not a Carolingian, issued for Bishop Theodulf of Chur and which is preserved as an original: 63
[Chrismon]: In the name of the holy and indivisible Trinity. Conrad, by the favour of divine clemency, king. Let it be known to the wisdom of all our faithful men, both present and future, that Theodulf the venerable prelate of the church of Chur came to our Clemency, bemoaning the fact that he was unable, without royal assistance, to correct numerous acts of neglect and violence (negligentiae ac violentiae) which were being done in his bishopric. Having therefore taken the counsel of our faithful men, that is, Salomon the venerable bishop [of Constance], Erchanger the count of the palace, Perahtold, Conrad, Henry, and other noble men (nobiles viri) serving us, together with the testimony of the leading men (primores) of Chur and upon their truthful counsel, we found that [he] ought to conduct an inquisition by oaths (sacramentis investigare) upon any doubtful matters (dubia quaeque). Therefore, if any acts of violence (violentiae) should be carried out in the villages (villulae) subjected to the holy church of Chur, in its lands, meadows, woods, [among its] slaves (servis), female-slaves (ancillis), or [its] affairs of any kind (quibuscumque negotiis), by the request (rogatu) of the aforementioned nobles (proceres), we grant to the same venerable bishop Theodulf and to his successors the power and the license, according to the custom (mos) of other prelates, to conduct an inquisition by oaths (sacramentis investigare) upon any hidden matters (latentia quaeque). We also desire and command that no slave (servus) or female -slave (ancilla) belonging to the same church of Chur should hereafter presume to free themselves by a thirty-year period (se per tricennia tempora liberare), as formerly, so we have heard, they were doing, by a bad custom (mala consuetudo) and at variance with [slaves] of other churches, so that rather if such as these might chance to be discovered, by our royal authority let them be compelled to act as slaves (servire). We have also ordered this charter (praeceptum) to be drawn up (conscribi), by means of which we will and firmly decree, that all abiding in the same bishopric should be useful to the aforementioned bishop Theodulf and to his successors and should be obedient in all righteous affairs (in omnibus iustis negotiis), and that none should presume to contradict (contradicere) him. And so that this charter (praeceptum) should endure, firm and stable, we have signed it below with our own hand, and we have commanded it to be sealed with the impression of our ring. + The mark (signum) of Lord Conrad <Signed monogram> the most serene king + + I Salomon the chancellor attest, in place of Pilgrim the arch-chaplain <Sign of recognition> <Impressed seal> Given on the seventh calends of October [Sept 25] in the year of the incarnation of the lord 912, in the first indiction, and in the first year of the reign of the most glorious king Conrad I. Done at Bodman palace; in the name of God, happily, Amen. 64 The charter was granted by Conrad in September 912 when he visited the royal palace at Bod man on the northern shore of Lake Constance. Its date of issuing thus belongs to a period of transition after the Eastern branch of the Carolingian dynasty had died out the year before. 65 As a consequence, a great deal of negotiation took place between various political actors, as the new ruler Conrad I was interested in enhancing his legitimacy as the first non-Carolingian king. It is in this difficult situation, full of tension, that we can observe the forging of new alliances, but also substantive legal change. Much that had been regarded as law by tradition and custom now came under close scrutiny and was adjusted in the context of new personal constellations and power structures. Conrad's charter for Chur begins in its narrative part by relating that Bishop Theodulf of Chur had approached the king saying that many acts of negligence and violence were being committed within his episcopacy (multae negligentiae ac violentiae in suo episcopate fierent) which he felt unable to correct without royal help (quae sine regali adiutorio corrigere nequivisset). The king thus had this matter discussed, as we learn, with his fideles; that is Bishop Salomon of Constance, the Count of the Palace Erchanger, and with Bertold, Conrad, Henry and the remaining noblemen, and also some magnates from Chur, who were referred to as primores in this context. With the help of these primores' advice and veracious testimony, they decided that there were some dubious matters that should be henceforth investigated under oath. To make this possible, King Conrad granted to the bishop of Chur the right to conduct inquisition procedure -that is, deciding a case by compulsorily requiring a sworn testimony from the local population - whenever somebody acted violently against the lands and dependents of the villages belonging to the episcopal church of Chur. Moreover, Conrad also prescribed that no male or female slave (nullus servorum vel ancillarum) of the episcopal church of Chur could henceforth obtain freedom through the time-span of thirty years, as the king had heard that some people had done so following »a custom which is bad and different from those of other churches« (mala consuetudine et dissimili aliarum aecclesiarum). If henceforth such slaves were found, they should be compelled to perform their servile duties by royal authority. The charter's dispositive section closes by admonishing that all inhabitants of the episcopatus of Chur should henceforth support Bishop Theodulf and his successors and not act disobediently or be resistant. At the document's end, we find the king's subscription by his signum, as the charter was confirmed and also validated by Bishop Salomon of Constance, who did so on behalf of Archchaplain Pilgrim of Salzburg presiding over the royal chancery. If we take a closer look at the charter's two main provisions, it becomes clear that the inquisition procedure granted here as a procedural right to the bishop of Chur was a legal device that Frankish kings had begun to concede to selected episcopal churches and monasteries since Louis the Pious. 66 It was based on the idea that compulsory testimony may be obtained through an oath that can be required from the local population so that they either had to denounce certain misdeeds or that they had to provide testimony on some matters on which the person entitled to carry out the inquisition procedure would question them. The whole procedure puts the plaintiff of a case into a strong position, as it is basically in cases of public interest that inquisition procedure was carried out, not in what we call »private law«, where other modes of proof (a party's testimony or oath, ordeal etc.) were commonly used. 67 It stems from Roman procedure in fiscal law and can be traced back even into the late Roman republic. It was adopted by the Frankish kings already in the Merovingian period, and the Carolingian innovation was indeed that this right to conduct inquisition procedure, usually reserved for the king and his missi to protect fiscal property, now became delegated individually to selected ecclesiastical institutions to apply it to church property, which was regarded as »public« 68 as it derived to a large extent from fiscal property granted by kings to churches and monasteries, but came to be regarded as inalienable. 69 So what the bishop of Chur obtained here through Conrad's privilege was basically what several other bishops and abbots had obtained before by grants of immunity 70 -such as the abbot of the neighboring monastery of St Gall, to whom the right of inquisition procedure by compulsory oath (iuramentum coactum) had been granted and confirmed in 853, 873, 903 and indeed shortly before Conrad I's charter for Chur, by the same ruler in March 912. 71 The Ottonian rulers would follow this policy by issuing charters granting the right of inquisition procedure. 72 66 The classic study on Carolingian inquisitio is Brunner, Zeugen-und Inquisitionsbeweis, extended version in Id., Forschungen zur Geschichte, 88-247; see also The second topic dealt with in Conrad's charter for Chur, the prescription period of thirty years 73 that could allow a slave to obtain freedom, was also a legal institute of Roman law, which can be traced back into the early 5th century AD. 74 In 419, the West Roman emperor Honorius had published a law on the thirty-years rule of prescription, which he wanted to be applied to coloni that his free tenants fixed to the soil of large estates. 75 This and a second law on the longi temporis praescriptio 76 were selected for the Theodosian Code published in 438. And in a lengthy novel of 449 the Western emperor Valentinian III sought to establish even retroactively the term of thirty years as a general rule for the settlement of all kinds of disputes in order to provide »profound peace for the human race«, since no one can »endure that suits shall be instituted which grandfathers and great-grand-fathers did not know about«. 77 As a consequence, it was stated that »no action shall hereafter be brought after a period of thirty years in regard to persons of an ignoble birth status, whether coloni, inquilini, or slaves of either sex, and in regard to peculia and the offspring of the above designated, ownership, that is, a perpetual, patrimonial, emphyteutic, or municipal ownership.« 78 This type of rule eased the process for coloni and slaves to get rid of their master or possessor and obtain freedom for themselves and their offspring or to look for a new master. It is noteworthy, however, that in Valentinian's law the church is not yet mentioned, while Justinian would legislate on the use of prescription in favour of the church. 79 These regulations on coloni, including coloni on fiscal property, and servi were maintained in Churraetia, 80 as becomes evident from the 8th-century Lex Romana Curiensis, although with a post-Roman specification: if such coloni or slaves took refuge in churches, they could not be reclaimed by their master after the time span of thirty years had elapsed. 81 So, by this time, it was the ecclesiastical institutions that took profit from adopting this ruling from late Roman law.
It is interesting to see that this issue was handled very differently already in the Carolingian period, as is quite typical for Carolingian legal pluralism. This can be illustrated using a capitulary most likely issued by Charlemagne for Italy: 73 On this important legal rule, see also Esders, Verjährungstitel des Liber iudiciorum; Id., Procopius of Caesarea. 74 Jones, Later Roman Empire, [799] [800] Nörr, Entstehung; Piekenbrock, Befristung, Verjährung, Verschweigung, and 317-346. »Wherever in Italy a fugitive slave of the king, the church or another man is detected, he can be reclaimed by his master without any prescription of years, provided that the master is a Frank, an Aleman or of any another nation. If, however, the master is a Lombard or a Roman, he shall either acquire or lose his slaves according to their law, as has been fixed among them in ancient times.« 82 From this passage it becomes clear that in Italy only Roman and Lombard law continued to follow the Roman thirty years prescription rule which they applied to fugitive slaves, while according to Frankish, Aleman or Bavarian law this principle was not accepted at all. The application of this rule can be vividly demonstrated by charters. For instance, in a lawsuit from northern Italy from the first half of the 8th century, a man whose freedom was disputed was given the opportunity to prove according to Lombard law that he had been living as a free man for more than thirty years. 83 However, in Carolingian Italy this rule should not be applied to a Frank or Aleman who came to settle in Italy following the Frankish conquest of Lombard Italy: according to the principle of personality of law 84 he could claim that if it was this slave, the case would have to be decided according to his law of birth. Ethnically defined legal pluralism could thus have profound consequences on the legal status of an unfree person. 85 But, so it seems, Lothar I had already suspended the thirty-years rule for Italy in a capitulary given in Pavia in 832. 86 The situation in Raetia was apparently not affected by this. It thus was only Conrad I in his charter of 912, who followed the interest of the episcopal church of Chur by introducing a departure from Roman legal tradition. This becomes clear as the thirty-years rule as applied in favour of slaves is branded as »a custom which is bad and different from those of other churches« (mala consuetudine et dissimili aliarum aecclesiarum).
In fact, Louis the Pious in a capitulary of 829 had already prescribed that, in analogy with the procedure to be used for fiscal property inquisition, the procedure should be used in cases in which the thirty-years rule was brought into action against ecclesiastical property. 87 This illustrates that the two provisions given in the charter of 912 were already conceived as connected to one another in the Carolingian period. But it is not clear whether these regulations were actually put into effect, for the issue was apparently hotly debated in 829, while from this period the first charters come into existence that confer the right to inquisition procedure to individual monasteries and churches. 88 This rather suggests that Louis' general rule of 829 was not universally applied, but only put into effect sporadically by individual grants; the same seems to hold true for Lothar's provision given in 832 for Italy.
To understand Conrad I's approach to dealing with custom, it is helpful to look closer at the historical situation when he issued his charter. It seems likely that the precedent, the »custom of other churches«, to which the charter refers was introduced by Salomon, bishop of Constance and abbot of St Gall. Salomon plays a prominent role in the charter as royal adviser and as chancellor, and he had a broad legal expertise, as becomes evident from a collection of formulae from St Gall attributed to him. 89 St Gall, by contrast, has a long series of royal privileges dating back to the later 9th century, immunity grants, the right to carry out inquisition procedure etc. that allowed St Gall to enjoy special legal regulations to keep its ecclesiastical familia together. 90 Salomon of St Gall and Constance played an important part in the entourage of Conrad I and appears as his most important adviser at this time. 91 He had been chancellor since 909 under Louis the Child, the last East Frankish king from Caro lingian stock. 92 The charter was issued in September 912, shortly after Raetia had become somehow involved in the nebulous process of the formation of the Duchy of Swabia. 93 In fact, only the year before, in 911, Burchard, the first duke of Swabia since 909, who belonged to an important Swabian noble family and was also in charge of Raetia, had revolted against the comes palatii Erchanger and against Bishop Salomon of Constance, who was also abbot of St Gall, both being loyal supporters of Conrad I at that time. At an assembly held in Swabia, Burchard was charged with treason and executed in November 911 along with his brother Adalbert, Count of Thurgau, while Burchard's son, Burchard II, was exiled to Italy. 94 As Conrad was only elected king on the 10th of November by Swabian and Saxon nobles at Forchheim, 95 Burchard's deposition and execution appears directly connected to Conrad's election. The position of the duke of Swabia -possibly only a principatus under Burchard I -does not seem to have been replaced after Burchard's death, meaning that Conrad kept this region under his direct control. At the time when his charter for Chur was drafted, King Conrad appears to have relied very much on the authority of Salomon, who had already served his predecessor. It thus seems clear that Salomon must have played an important role in Burchard's deposition and execution. Indeed, as becomes clear from a later dispute heard at Rankweil in 920 about the abbey of Pfäfers, which had once belonged to Burchard I, but was 88 Mischke, Kapitularienrecht und Urkundenpraxis, [57] [58] [59] [60] [61] [62] 89 See for discussion Rio, Legal Practice and the Written Word, [152] [153] [154] [155] [156] [157] Studien zur Verfassungsgeschichte, Nobiscum partiri. Konrad I. 92 Frank, Ostfränkische Reichskirche. 93 Zotz, König Konrad I. 94 Excellent discussion of the contradictory evidence and possible reconstructions of events and background is given by Zettler, Geschichte des Herzogtums Schwaben, [78] [79] [80] [81] [82] and Zotz, König Konrad I., [192] [193] [194] [195] [196] [197] 98 Along with his brother Berthold he entered into a feud with Salomon of Constance / St Gall at this time or shortly before, even holding the latter captive for some time. 99 Through the intervention of King Conrad, Salomon was released while Erchanger was sentenced on a charge of treason to monastic exile at a synod assembled at Hohenaltheim in Swabia along with his brother Berthold, but was executed on order of King Conrad in 917. 100 So the charter was issued at an early stage of a profound and bloodstained reversal of Swabian aristocratic networks, with the bishop of Constance and abbot of St Gall being firmly on Conrad's side. In particular, the execution of the first duke of Swabia in 911 must have caused considerable unrest resulting in encroachments upon property belonging to the episcopal church of Chur. 101 What needs to be asked is why the topic of thirty-year prescription became so important in this situation that some desired to have it abolished by a royal charter. Naturally, this rule was also applied occasionally in other regions and periods, but what one needs to explain is why it apparently became so important in quantitative terms in early 10th-century Churraetia that it prompted a royal decree in favour of the bishop of Chur. In 912, the problem of unfree people leaving their ecclesiastical lord must have acquired a substantial dimension in Churraetia, meaning that unfree dependents attempted to get rid of their ecclesiastical lord on quite a large scale. If the thirty-year rule could become such an important legal device for unfree ecclesiastical servants, this means that the episcopal church of Chur must have found it difficult to establish an overview of the total number of its unfree dependents over the last thirty years or so; moreover, regular occasions on which the dependency of an unfree person was made visible must have become very rare since c. 880, if we calculate the thirty years backwards. And while we may assume that the validity of the bonds of such dependence often relied on custom more than on written documentation, it seems reasonable to assume that unfree dependents did not »automatically« seek to get rid of their bond once this seemed possible. If we want to explain why this caused a problem of notable quantity, a scenario has to be imagined in which it actually made sense for many unfree peasants to quit their ecclesiastical lord in early 10th-century Churraetia. It thus seems tempting to link such a phase of profound insecurity and loosening of social bonds, which seems to have extended over more than thirty years, to turmoil and political fragmentation during the decomposition of the East Frankish kingdom in the later years of the reign of Charles the Fat and following his deposition and death in 887/888. 102 As Brigitte Kasten has shown, in the early 10thcentury East Frankish kingdom there were fierce struggles for material resources, while many manorial documents originated in this situation, as an attempt to protect ecclesiastical property. 103 If such an assumption is correct, the execution of Duke Burchard of Swabia in 911 gains additional weight, for it seems entirely conceivable that he and his supporters used his judicial power as duke of Raetia to alienate unfree dependents of the episcopal church of Chur by simply applying the thirty-years prescription rule of Roman law. Although such a charge is hard to prove, it seems more likely than assuming that this flight of unfree servants happened only after his death. Following the duke's deposition, and taking advantage of a situation when there was no duke of Swabia, while important ecclesiastical advisers such as Salomon of Constance and St Gall increased their influence at court, the bishop of Chur must have seen a chance to revoke the release of fugitive dependents who had fled his church in the preceding years. However, as they had apparently based their claim for freedom on a well-known regulation of Roman law, the application of existing law would not have helped Theodulf of Chur to pursue his objective.
This leads us to the topic of legal change. It is noteworthy that nothing in Conrad's charter of 912 suggests that we are dealing here with Roman law. On the other hand, from the Lex Romana Curiensis it becomes clear that the lex tricennalis was well known, as was the fact that it derived from Roman law. Moreover, we even have several bits from Caro lingian capitularies that refer to the lex tricennalis, 104 but these mostly deal with the possibility that the church might acquire property and serfs through prescription. Consequently, the intention of the clause in the charter cannot have been to brand Roman law in any general way as bad or old fashioned. Only a certain aspect of Roman law was meant to be branded as bad, in as much as it contradicted the interests of the episcopal church of Chur. The Frankish Church, of course, regarded itself as an institution that lived according to Roman law, as we already find expressed in the 7th-century Ribuarian law code: ecclesia vivit lege Romana. 105 But this was not what was at stake here. The predominance of Roman law in Raetia apparently made it possible that slaves who had not been required for service by their lord for 30 years could go to a public court and claim freedom for themselves or protection by a new master who promised them better conditions of service. Apparently, the bishop of Chur wanted to have this legal loophole closed and to adopt for his church a legal regulation that was already enjoyed by several other churches and monasteries.
At first sight there seems to be some irony in the fact that the ancient law of the slaveholding Roman society, in allowing the acquisition of freedom by prescription, appears as more friendly towards slaves than the law which the Frankish kings conferred to ecclesiastical institutions via privilege. On closer inspection, however, it becomes apparent that the legal situation was far more complicated than one might expect, for there were several different legal traditions, with the one fixed by the Lex Romana Curiensis being only one, albeit important, among them. It tells us even more that the charter not only brands the thirty-years rule as a bad custom, but as one that differs from the custom enjoyed by other churches. In the case of St Gall this also had to do with the fact that St Gall, though located only 50 miles north of Chur, was situated in a region subject to Aleman law, where jurisdiction was held by the Aleman duke; as we saw, within Aleman law, the thirty-years rule was rejected. 106 Moreover, St Gall had acquired its right to conduct inquisition procedure by a royal privilege, 107 and this apparently served as the model for the bishop of Chur.
Another aspect which seems relevant here for departing from Roman tradition and which made things even more complicated is that since the late 5th century, church property came to be regarded as inalienable in legal terms. 108 Practically, this meant that even according to Roman law the legal situation was not clear: for in this sense, a slave who obtained freedom for himself caused a diminution of church property, and this could be used as an overriding principle to deny any slave the right to obtain freedom through prescription. The rulings on this principle, in particular those established by the East Roman emperor Justinian, became accessible in Francia only in the earlier 9th century through the Epitome Iuliani, from where it was copied into the capitulary collection of Ansegis of Fontenelle. 109 So there was a plurality of legal traditions and legal texts that could contradict one another, and it is against this backdrop that a royal privilege could prioritize certain competing norms over others. Therefore, the bishop of Chur could approach the king and ask him to decide, as there was a conflict of contradictory laws and regulations -in fact of conflicting Roman laws (that is the Theodosian code on prescription vs. Justinian's novels on church property) and Alemannic law, while other churches and monasteries enjoyed special regulations and two capitularies had suspended the thirty-year rule in favour of slaves. King Conrad followed Bishop Theodulf's suggestion and issued this charter, which, in fact, assimilated the status of the episcopal church of Chur to that of the neighbouring monastery of St Gall. Thus, by royal privilege, the differences between various leges barbarorum and Roman law were pushed aside, while the grant of procedural rights typical for fiscal property and the idea that the inalienability of church property constituted an overriding principle, which was at the heart of a process that transformed the episcopal church of Chur into an ecclesiastical principality. 110 A final remark on legal change in this period of transition as documented by Conrad I's diploma relates to the detestation of the thirty-years rule in favour of slaves as »bad custom« (mala consuetudo). As is well known, custom is usually treated as a good thing in law, certainly as a subsidiary or supplementary body of regulations, but often also having a worth of its own. 111 66 years ago the French historian Jean-François Lemarignier, an expert on the development of »la société féodale«, wrote an important article on the disappearance of Carolingian a dministrative structures and the emergence of local custom entitled »La dislocation du pagus et le problème des consuetudines«. Imagining the creation of new legal structures in the course of the late 10th and the 11th century, Lemarignier observed a diminution of royal authority giving rise to the seigneurie, a process he saw, in line with many historians before him, encapsulated in the granting of immunities. 112 As royal privileges of immunities conferred the rights of ban and other rights, by undermining the authority of the local office-holder, usually the count, they effectively led to the evolution of local customary law within ecclesiastical principalities or seigneuries. The rights conferred upon an immunist, especially his entitlement to exercise jurisdiction and to collect a variety of fines and revenues resulting from his performing justice, from raising tolls, from collecting renders etc. now came to be called consuetudines, customs. More recently, on the occasion of the bi centenary of the French revolution, the late Christian Lauranson-Rosaz, interpreted this new term »bad customs«, malae consuetudines, as arising from basically the same process at a second stage. 113 The end of the Frankish fisc, which he assumed for the 10th century, but also the end of the domanial system, »la seigneurie foncière«, which he saw increasingly replaced by the »seigneure banale«, the entitlement to exercise certain functions independently from property, were, in Lauranson-Rosaz', view at the heart of a process which eventually led to a widespread abuse of these powers. Justice was performed when some income and revenues could be gained. It was the corruption of the judicial system that linked this development to the early peace of God movement which also made a claim for some sort of judicial reform and sought to replace malae consuetudines through royal legal acts and through convenientiae (as bonae consuetudines). 114 In French scholarship, the debate on bad customs (malae consuetudines) has always been closely linked to that on the révolution féodale or mutation de l'an mil. 115 However, Conrad I's charter with its reference to mala consuetudo was written almost a century earlier. The idea of disqualifying customs as bad was certainly older, 116 but what is striking here is its appearance in a legal document. The charter of 912 suggests that the appearance of the term »bad custom« in a legal document should not be linked to the feudal revolution. Rather, it happened in a period of transition and rapid change, which appears to be shaky and perilous also in the sense that it could easily introduce legal change according to the interests of powerful magnates. For this reason, the early 10th century appears as a fight over the notion and validity of custom. The question of which customs were actually »bad« and which not, depended on the viewpoint, of course. But the very rhetoric suggests that many of the developments we can already observe in the early 10th century were, in fact, hardly peaceful and harmonious and must be placed in a wider perspective by looking backward.
Charlemagne had warranted lex et consuetudo for Churraetia in 772, as did Lothar I in 843. 117 However, Charlemagne's son, Pippin of Italy, prescribed in a capitulary: »It was our wish to insert the following: Where there is written law (lex), it shall prevail over custom (consuetudo), and no custom (consuetudo) shall be placed above the written law (lex)«. 118 This seems to echo the late-Roman idea that a custom which did not interfere with the public welfare may be regarded as law 119 -if Carolingian legislation was legitimized with reference to utilitas publica such an interpretation does not appear to be too far-fetched. However, in the late Carolingian period, when Carolingian rulers ceased to issue capitularies, and when written documentation became reduced to some extent, this must have caused a re-evaluation of custom. For precisely this reason, custom needed to be checked. Re-thinking custom led to its re-evaluation according to different criteria. 120 It seems particularly noteworthy in the case of Churraetia that the notion of a »bad custom« was extended here to a legal tradition that was clearly rooted in written law. This points to a new legal reasoning. Legal change was introduced through royal privilege, by individual grants, but had an impact on many people nonetheless. So it was not only the case that in the absence of clear administrative or legal structures, the past and its uses gained importance, but also that action in the present often drew authority and legitimacy from claims about the past. It was the past itself, custom, oral and written, that needed to be checked, historicized, reaffirmed or delegitimized. 
